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al anfa ga r#ta sn#grrials rra na & it as sa 3grqf zrnRnf ft
4T; ; T r 3rf@art at 3-fCm1 m g+terrrd4a qgi a aar1

Any person aggrieved by-this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() €a Uni zye 3rf@,fr, 1994 cti- tlRf 3a Rt4 a«lg TgTai 6fR "B ~ tTRT "cbl"
\:fCf-tTRT cfi J;J"~ 4-<i),cb cfi 3Rl1fu garters 3raa 3eft fa, rd IF, fcRc=r i:i?llW-l, ~
fcm-rT, atft ifera, Ra {ta ran, ir wf, ~-~ : 110001 "cbl" cti" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufk r cti- rn a Rt gr~sr an fan#t qugrIr m 3R1 cblx-&11 "B m
~.·~o,s1411x "fl"~ 'f!□-sl4llx "B "Blc1 ~ ~ ~ wf "B, m fcRfr i:i0-sPII-< m~ "B v.IB cIB fcRfr
rze' zu fa#t urn 'zt "Blc1 6t 4fern hra g& et I

(ii) · In case of any loss of goods where the loss occur in transit from a factory to a wartoaEMo
anoth~r facto~ or from one war~hou. se to ano~her during the course of processing o(.tf:h0;,$"'@e_c:.·0.•-~~f1~a\
warehouse or m storage whether m a factory or 1n a warehouse. t;r· / ~i,1, \1. '·.
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(cl?) 'lTT«f cB" ~ fcR:fr ~ m ~ # Plllfffia 1=1Tc1 tR m 1=1Tc1 cB" fclPl+-11°1 # '34lilll ~ ~
i=jTcYf tR \ji;'lj I <:;"I ~ cB" me cB" ~ # \JTI" ~ cB" 6f[ITT" fcR:fr ~ m ~ # Pl lllffi d i I

(A) In case of rebate of quty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which.are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3i;'llli:;"I c#l" '3i;'llli:;"I ~ cB" 'TffiR cB" @"C: sit sqf nr l +r{ & st ha r?hr
Git <a rrr vi fa # gar~a mgr, r@le a mxr 1TTfuf ell" ~ tR m mcf # fcrffi
3rf@e,fa (i.2) 1998 'cfRT 109 rr fgaa fay ·Ty #

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0
of the Finance (No.2) Act, 1998.

() ah san4i yen (3r9le) Pura68, 2001 cB" A-rr=T 9 siaf Rf[e qua in zg-8 #
at ,Rut , hf srr a# uf sns ha fats#h cB" 'fi"lcix4i&l-~ ~ ~
ark 8t alat ufdi rt sf@a an fn utr aRg[ arr Tar gal yr gfhf
aiafa enr 35-~ # RtTTft=r i:m- # gar # a4a er €tr-6 area l ,f ft ft
afGg I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rfur 3pr4a vrr ugi via=aa ya lg "wT[f m ~ c!J1=r mcrr "wT[f 200/-LBR-r
41al #lg 3jh usj ica=5 ya car "fl"~ "ITT m 1000/- c#l- ffl~ c#l- "\ilW I 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrc5, #tu 5grzea vi tar a sr4l#ta naff@raw qR cr4):
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #€tr 3qrzca srf@)fr, 1944 c#l" 'cfRT 35-GTT/35-~ cB"-~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3crof8-tftia qRv'c§c; 2 (1) c1J # ~ ~ cB" m at 3r4la, arf)ah a ma #hr gca,
aha ala zyea gi aras or4lRt nrznrf@raw1(free) #t ufa 2#tu 41feat, ors«rsra
# 21,1el, Gg1f] +4a1 , G##al ,ftraF, liq1rd-ssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 3~Q,.Q.Q,•~t.. .•[n case of appeals
other than as mentioned in para-2(i) (a) above. .....·-;,;,-:-~ ~, >' ,,._;::,,....
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 · of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf za srra{ pea rgii atrag star & r@lassit fg ) nr yrar
sqfaa air fan urn af za as st'g # fas frar u&kt rj aa # fag
zren,Reff 34)R) nrznf@raur at ya rft znr taal t va or?aa WliT \Jffi1T -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rlll<-llc'1<.J ~~ 1970 <1~ cBl" ~-1 ifa faff fa 3rir a
3re4a zr per#gr zrenRenfa Rofu ,Tf@rant smg ii u&la t ya #fu 5.6.so h
arr,rarazl zca fee am sir aRegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa 3it iif@a mcii at Pl zj?j 01 ffl" qrc;f R<11iT cBl" 3ITT" -m &fR \)-f Ia[fa fan Ga ? ui
tat zc, hr sqra zcn vi ara r@hr uznf@rawr (arzuffaf@;) Ru, 1982 if RfITT:rer

(4)

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«u Rt zrca, a€a sna zgce gi arz r9)ala urn@raw(frec),
If@er#latr afar[Demand) Pi is(Penalty) cnT 10% 'q_cf \iJm~
srfarf? 1resifts, sf@raaa pa \iJm 10 cBil~~ -g !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

() a4la3nrapea sitharak stafa, snfrez ferant "BPT"(Duty Demanded)-
a. (Section)~ nD ipclQC'f f.:r~~;z fa re#a a@z 3fez a6l,
au ha2fez fa+it as f.:n:n:r 6 ip clQCf~~-

e uqfsrrifsrfterugdgawar$lgear, sfe afar« co bf@gqaaan f@ur rur
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 ofthe Cenvat Credit Rules.

sr err2r aufaftuTfraur # arr usizyea srrar zyeaur aus fatf@a gtat ftg gears 1o
'½Pfc[R."CR" '3ITT"ureffW<:@~ fztq1faa Wf dGl"q116~ 10%~lR'cffl"\jfT~% I

In view of above, an appeal against this order shall lie before the Tribl!!J.a~-fl.r-i...~yment of
10% of the duty demanded where duty or duty and penalty are in dispute;~J3~a~ where

· It I . . d. t " a~ ,o" ,;s ~-pena y a one Is In Ispu e. -,s .i' ,;-.',':'.)- %
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ORDER IN APPEAL

The present appeal has been filed by M/s Kumarpal Shashikant

Shah, Lane No. 17, Bunglow No. 344, Satyagrah Chhavni, Gate No. 18,

Behind Shivanand Ashramdhal, Satellite, Ahmedabad- 380015

(hereinafter referred to as the "appellant') against Order in Original No.

WS07/O&A/OIO-140/AC-RAG/2022-23 dated 29.09.2022 [hereinafter

referred to as "impugned order"] passed by the Assistant

Commissioner, CGST, Division VII, Ahmedabad South (hereinafter

referred to as "adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant was not

registered with Service Tax department holding Pan Card No.

AFAPS3240R. As per the information received from the Income Tax

Department, the appellant did not pay service tax on the value of

"sales of service" which was shown under Sales/ Gross Receipts from

services (Value from ITR) as provided by the Income Tax Department of

the F.Y. 2014-15 and 2015-16. The Appellant failed to submit

required details/ documents. Therefore,the appellant were issued

Show Cause Notice bearing No. V/WS07/O&A/ SCN-

47 /AFAPS3240R/2020-21 dated 23.09.2020, wherein it was proposed

to:

0

a) Demand and recover an amount of Rs. 1,28,879 /- for the F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the 0
Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994.

b) Impose penalty under the provisions of Section 70, 77 (1), and 78

of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 1,28,879 /- was

confirmed along with interest.

b) Penalty amounting to Rs. 1,28,879 /- was imposed under 78(1) of

the Finance Act, 1994.

c) Penalty amounting to Rs. 10,000/- was imposed under 77(1) (a)..
4



0

0

and 77(2) of the Finance Act, 1994.

d) Penalty amounting to Rs. 40,000/- under section 70 of the Act

read with the Rule 7(c) of the Service Tax Rules, 1994.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present appeal

on the following grounds:

> In FY. 2014-15 the appellant had total turnover Rs. 10,42,712/

out of which 8,82, 171/- was received from sales of goods and had

received income of Rs. 1, 42,541 /- by rendering the service. The

applicant submitted statement showing income from Salas of

goods and income from service in F.Y. 2014-15, which 1s as

under:

Sr. Details of Amount (in Rs.)
No. Income

FY. 2014-15

1 Income from 8,82,171/Sales of Goods

2. Income from 1,42,541/Service

»» The activity of sale of goods is out of definition of "service" and

hence the transaction value of Rs. 8,82,171/- earned from sale of

goods does not qualify to be treated as a service and hence levy of

service tax under section 66B does not arise and therefore the

appellant are not liable to pay service tax. The appellant are VAT

return filer.

>» The remaining value of Rs. 1,42,541/- earned from service during

FY. 2014-15 is less than Rs. 9,00,000/-. Hence, the appellant is

not needed to be registered in service tax and thereby not liable to

pay service tax, interest thereon under section 75, penalty under

section 77(1), Section 78 of the Act.

5. Personal Hearing in the case was held on 14.08.2023. Shri Sanket

M. Shah, CA, appeared on behalf of appellant for the hearing. He

submitted that the amount of income taken from ITR included sale

value of Rs. 8,82,171/- in respect of electrical -~~~~~~he appellant.w A.·.s, ··;a, . ..,%
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firm on which VAT was paid. He submitted a copy of VAT Return. He

submitted that if the sale value is excluded, the remaining amount is

within the threshold limit, therefore, requested to set aside the

impugned order and to allow the appeal.

6. The appellant submitted trading account statement for the year

2014-15 and also copy of VAT Return filed for the period 01-04-2014 to

31-03-2015. The appellant submitted that they had received income

from Service which is less than Rs. 10 Lakh; was eligible for threshold

exemption for the year 2014-15.

8. I have gone through the facts of the case, submission made in the

Appeal Memorandum, the submission made at the time of personal

hearing and the material available on record. The issue before me for

decision is whether the impugned order passed by the adjudicating

authority confirming demand of service tax amount of Rs. 1,28,,879 /

along with interest and penalties, considering the facts and

circumstances of the case, is legal and proper or otherwise. The dispute

pertains to the period F.Y. 2014-15.

9. It is observed that the demand of service tax vide Show Cause

Notice (supra) was raised against the appellant on the basis of the data

received from Income Tax department. As per the data received from

Income Tax department, the appellant had received Rs. 10,42,712/

during FY. 2014-15. On the basis of documentary evidence i.e. Trading

.:_Account and VAT Return for F.Y. 2014-15 submitted by the appellant I

am of the considered view that out of the gross receipt of Rs.

10,42,712/- during F.Y. 2014-15 Rs. 8,82,171/- was not taxable

service income as the said income had been earned by the appellant

from sales of good, which was covered under negative list as per section

66D (e) of the Act. Further, the remaining income of Rs. 1,42,541/

earned from Service was below the threshold limit i.e. 10 lakhs in terms

of the provision of Notification No. 33/2012-ST dated 20.06.2012.
Notification No. 33/2012 - Service Tax

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act, 1994 (32 of

1994) (hereinafter referred to as the said Finance Act), and in supersession of the Government of

India in the Ministry of Finance (Department of Revenue} notification No. 6/2005-Service Tax,

dated the 1st March, 2005, published in the Gazette ofIndia, Extraordinary, Part II, Section 3, Sub

section (i), vide G.S.R. number 140(E), dated the 1st March, 2005, ings done
6
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or omitted to be done before such supersession, the Central Government, being satisfied that it is

necessary in the public interest so to do, hereby exempts taxable services of aggregate value not

exceeding ten lakhs rupees in any financial yearfrom the whole of the service tax leviable thereon
under section 66B ofthe saidFinance Act:

(i)..............
(ii)--

(viii) the aggregate value oftaxable services rendered by a provider of taxable service from one or
more premises, does not exceed ten lakh rupees in theprecedingfinancial year.

From reading the above prov1s10n the above it is clarified that the

appellant is exempted from tax under Notification No. 33/2012-ST datd

20.06.2012 subject to the condition that the aggregate value of taxable

services rendered by a provider of taxable service from one or more

premises, does not exceed ten lakh rupees in the preceding financial

year. It is observed during the verification of the Profit and Loss

Account for F.Y. 2013-14 and VAT Return filed for the F.Y. 2013-14

submitted by the appellant that total gross receipt of Rs. 26,17,910/-
;

were received by the appellant against the sales, which was not taxable

income as the said income had been earned by the appellant from sales

of good, which was covered under negative list as per section 66D (e) of

the Act. The income details in F.Y. 2014-15 and FY. 2013-14 is shown

as under:

Sr. Description 2014-15 2013-14
No.
1. Total Income 10,42,712 26,17,910

2. Less-Non-taxable value (trading of 8,82,171 26,17,910goods)
3. Income from Service 1,42,541 0

10. In view of the above It is held that the appellant had received

income of Rs. 1,42,541/- in 2014-15 from service provided, which are

below the threshold limit of Rs. 10 Lakhs and in 2013-14 the appellant

was not engaged in service as is evident from the documents viz. VAT

Return and Profit and Loss Account for F.Y. 2013-14. Therefore, in

terms of Notification No. 33/2012-ST dated 20.06.2012 the appellant

are not liable to pay any service tax in respect of the service provided by

them during F.Y. 2014-15. I am of the considered view that the

adjudicating authority has erred in confirming th
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tax amounting to Rs. 1,28,879/- for FY. 2014-15.

11. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

12. Since the demand of service tax is not sustainable on merits,

there does not arise any question of interest or penalty in the matter.

The appeal filed by the appellant stands disposed of in
above terms.

BY RPAD[ SPEED POST

To
M/ s Kumarpal Shashikant Shah,
Lane No. 17, Bunglow No. 344,
Satyagrah Chhavni, Gate No. 18,
Behind Shivanand Ashramdhal,
Satellite, Ahmedabad- 380015

The Assistant Commissioner
CGST & Central Excise
Division VII, Ahmedabad.
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Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner, CGST, Division-VII, Ahmedabad South.

4. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad

South (for uploading the OIA).
5. Guard File.

6. P.A. File.
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